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COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE BILL 2005 
Third Reading 

MS S.M. McHALE (Kenwick - Minister for Community Development) [11.51 am]:  I move - 

That the bill be now read a third time. 

MR J.H.D. DAY (Darling Range) [11.52 am]:  As I outlined during the second reading debate and the 
consideration in detail stage of this bill, the opposition supports the overall intentions of the bill.  We have 
expressed our concerns about the lack of independence and autonomy that potentially will apply to the 
commissioner in his or her relationship with the minister.  We had some extensive discussions about that aspect, 
particularly during the consideration in detail stage.  The minister undertook to give further consideration to that 
aspect and the concerns we raised with a view to some amendments being initiated or agreed to in the Legislative 
Council.  I hope that some changes will be made and that agreement is reached between the government and the 
opposition on a workable framework, one that allows the commissioner to have and to be seen to have complete 
independence in undertaking inquiries into the welfare and development of children and other conditions 
affecting children in Western Australia.   

Tragically, in the past couple of days we have seen the outrageous example of a music teacher allegedly being 
involved in the sexual abuse of a ward of the state when it was on the record that he had a previous conviction 
for paedophile behaviour.  That has been a tragic outcome and will be the subject of further discussion.  It simply 
should not have happened; a young person’s life should not be ruined in the way in which it unfortunately has 
been.  In the short term, we hope that the young person will be able to recover from the allegedly serious sexual 
assaults.  That is an example of why the commissioner needs to have a strong degree of independence from the 
government and minister of the day.  Obviously there needs to be a good working relationship; that is essential.  
As a former minister, I know that ministers cannot operate effectively unless they have a good working 
relationship with not only chief executive officers and other departmental officers, but also other agencies that 
have a greater degree of independence, including the Auditor General’s office.  Communication is certainly 
important, but, in the end, it is necessary that the commissioner have a strong degree of independence to be able 
to undertake inquiries and fulfil the other functions outlined in the legislation without being impeded by the 
government of the day.  That may potentially make things a bit uncomfortable for whichever party is in 
government, but the fundamental priority, the matter of paramount importance, is the welfare of children in 
Western Australia.  That is what the legislation is all about.  We need to put in place a framework that will 
enable those concerns to be given paramount consideration.   

We look forward to further discussions between the government and the opposition, and in particular the shadow 
minister for children, Hon Barbara Scott, prior to the legislation being debated in the Legislative Council, so that 
we can ensure that we have the best possible legislation for the interests of children in Western Australia.   

DR E. CONSTABLE (Churchlands) [11.55 am]:  I did not intend to speak on the third reading of this bill until 
I read the front page of yesterday’s The West Australian.  I feel as though the member for Darling Range has 
made my speech already, so I will echo some of his comments.  As the minister will be aware, I, too, support the 
general thrust of the bill.  However, one issue that was raised during the consideration in detail stage that I want 
to revisit is whether the commissioner should deal with individual complaints.  Some members have expressed 
the view that there may well be circumstances in which an individual complaint should be looked at by the 
commissioner to give the commissioner insight into what is happening with children in certain circumstances, 
but also to act as a lighthouse to perhaps alert the commissioner to issues in the community.  The case reported 
on the front page of yesterday’s newspaper, which has just been outlined by the member for Darling Range, of 
the young person who was sexually abused week after week by his piano teacher, is a very good example of the 
sort of individual case that might well come before the commissioner and that the commissioner should have the 
power to look at.  I am not suggesting that the commissioner look at every case.  I agree that the commissioner 
could refer a case to other people or agencies.  However, a case such as that in the department is the sort of case 
that I believe the commissioner should have the power to look at.  Clearly, a damaged young person who is in 
care and under protection has been further harmed in the most awful way imaginable.  That is the sort of case the 
commissioner should consider.  Unfortunately, we know it is not an isolated case.  I remind the house of the 
circumstances under which this state is operating at the moment.  I refer to an article written by Paul Murray in 
The West Australian of 24 July last year.  He wrote -  

In a letter to The Bulletin magazine replying to an article I wrote last month, Ms McHale admitted the 
Gallop Government’s shocking record of protecting children in its care.   
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“While 88 (foster) children have been assessed as having been subjected to various forms of abuse - 
physical, emotional, sexual or neglect - during this time, sexual abuse was confirmed for 22 of these 
children,” the Minister wrote.   

A year has passed, so we can presume only that more children have been harmed while in care, and I think the 
minister has produced evidence to show that.  Of course, yesterday’s example is another one of those cases.  
Yesterday the minister referred to this as a serious error and indefensible.  Indeed, it was much more than that.  
These figures show a picture of a highly dysfunctional department.  Again, these are the sorts of issues I would 
want the commissioner to look at.  I understand that there are a large number of vacant positions in the 
department.  Let us contrast the response of the Gallop government with that of the Beattie government in 2003 
when faced with similar circumstances of children being abused in care.  Premier Beattie said - 

I was shocked and ashamed - 

He used the word “ashamed” -  

when I read this report over the weekend. 

That is the report of children in care.  He said - 

The report paints a picture of a number of children suffering at the hands of people who are supposed to 
care for them. 

There was an example yesterday of the worst kind in our newspaper.  He said - 

It confirms the Government has a lot of work to do to fix the system and better protect Queensland 
children. 

We can insert in that statement “Western Australian children”.  He went on to say - 

I don’t care how damaging it is for the government - the only important thing is the welfare and the 
future of children in our care. 

“There is no more important duty for government than protecting vulnerable children whose parents 
have shown they are incapable of caring for them. 

That is what this is all about; that is why we need a children’s commissioner to look at not only this issue but 
many more.  That is the sort of response I would have hoped to have seen from the minister and the Premier 
yesterday, but they did not go far enough in their response.  That is why we need an independent commissioner, 
a commissioner independent of the minister, reporting directly to this Parliament, so that there can be no 
interference at all.  It would be the ultimate in accountability.  No matter what the minister thinks about 
accountability and how the minister interprets it, the ultimate accountability, as we learnt in the 1980s, is 
reporting to this house, not the executive having control or being able to talk to commissioners or other people 
who we think should be independent, but truly independent officers reporting to this Parliament.  That was one 
of the major areas of division between the minister’s arguments during consideration in detail and those of some 
of us on this side of the house.  I believe it goes to the fundamental weakness of this bill.  The Commissioner for 
Children and Young People will not be independent.  More than anything, given the sorts of reports we have 
read in the newspapers and other media in the past 24 hours, this commissioner should be independent of 
government. 
The ACTING SPEAKER (Mr A.P. O’Gorman):  Before I give the member for Nedlands the call, may I 
remind members that it is unparliamentary to walk in front of the member who has the floor?  I know that the 
member for Wagin did it completely unaware. 
MS S.E. WALKER (Nedlands) [12.04 pm]:  I would like to make a few comments on this bill.  It is very 
disappointing to me, as I think I said during consideration in detail, that we are getting yet another toothless tiger 
in this state for the protection of children.  Not one body, council, tribunal or committee is independent of the 
minister in this state.  The minister set up the Ministerial Advisory Council on Child Protection with Justice 
Jackson, but very little money is going to that committee and it does not have the power to say anything publicly; 
it all has to go through the minister.  This government hides behind those sorts of councils, tribunals or boards to 
show that it is doing something. 
The Department for Community Development is a closed shop.  It is similar to prisons before the appointment of 
the Inspector of Custodial Services.  This follows on from what the member for Churchlands has said.  The 
former coalition government created the position of the Inspector of Custodial Services.  It allows the inspector 
to bring his report to this house and tell us what is going on, warts and all, inside prison.  Members of the public 
cannot go into a prison, and come out and say what is going on in a prison, but the inspector can.  This 
Commissioner for Children and Young People, however, cannot go into the DCD and say what is going on with 
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children.  The commissioner cannot bring a report to the house to say what is going on, warts and all.  
Successive governments have not been able to embrace it.  It takes somebody with courage to do it, because it 
makes the government of the day accountable and it makes it put funds and resources into the department.  By 
controlling the Commissioner for Children and Young People, the minister will ensure that there will not be the 
resources that are required to ensure that children are protected.  It is a disgrace that we have missed the 
opportunity to have such legislation brought into this house.   

I am staggered to learn that 30 cases of abuse of children in foster care have taken place in the 12-month period 
to March of this year.  As a former prosecutor, I find dangerous the fact that advertisements for foster carers are 
everywhere in the community.  I do not think that people understand the extent of child sexual abuse in the 
community; it is staggering.  I am led to understand that the DCD has over 200 staff vacancies.  It is an 
indictment on this government.  The member for Churchlands spoke of what Premier Beattie said on children.  I 
recall Premier Gallop standing in this place and saying what he was going to do for Aboriginal children, but 
where is he now that he has the opportunity with this bill to make the Commissioner for Children and Young 
People independent?  He is not here. 
I am very disappointed.  I believe that this bill is a political sop to the calls by Hon Barbara Scott and the 
opposition for an independent commissioner.  I do not believe that this commissioner will do anything at all to 
assist children in this state.  I am hoping that the minister during the next three years will find the courage 
somewhere to get the support of her party in caucus, if she can, and persuade them to bring on legislation that 
allows for an independent person to present reports in this Parliament on files in the DCD.  That will take 
courage and persuasion.  It requires everyone in the Labor Party, including you, Mr Acting Speaker (Mr A.P. 
O’Gorman), to speak up on behalf of those children and to make sure that we bring such legislation into this 
place so that successive governments must respond to recommendations, warts and all, that come before this 
Parliament from a separate and independent inspector. 
MR J.E. McGRATH (South Perth) [12.07 pm]:  I will take only a few moments to sum up my thoughts on this 
bill.  I have followed the progress of the bill, so I must agree with what the previous speakers have said.  We all 
support the basic thrust of the bill, as was made quite clear during the second reading debate on the bill.  The 
areas of concern for members on this side of the house have been very eloquently outlined by previous speakers 
today.  I think there were three main concerns.  The first was the lack of the independence of this commissioner.  
We see this commissioner as having something of a mentoring role and someone who will be totally independent 
when dealing with any issue concerning children or when children or family members are crying out for some 
sort of advocatory input from a commissioner in a mentoring role.  The opposition does not think that this will 
happen under the bill as it is now.  We hope that some changes might be made in the upper house.  The minister 
did say during the consideration in detail stage that she would look at a couple of areas on which we had 
expressed some concern. 

The commissioner needs to be independent.  Some of the provisions of the bill require the commissioner to 
contact the minister before taking any action or holding any inquiry, and to refer certain matters to the minister.  
There would then be the opportunity for the minister or someone referred by the minister to the commissioner to 
have input into an inquiry.  The opposition believes that it smacks of the commissioner not having an 
independent role.  We believe that it would be very difficult for him or her to carry out the job in a similar 
manner to the role of the Auditor General or Ombudsman.  We know how important it is that those two people 
have total independence. 

Another area about which we have expressed some concern is the fact that the commissioner will not be able to 
undertake inquiries into individual cases.  We believe this aspect is important, because there will be cases that 
will become major cases in the community and will have a big impact on people in the community.  The 
opposition believes that the Commissioner for Children and Young People should have the power to investigate 
those individual cases.   

The third issue is funding.  The opposition does not believe that enough funding has been allocated to the 
commissioner’s office.  The minister has stated that the commissioner’s office will be properly funded, but we 
are not too sure about that.   

Getting back to the independence of the commissioner, serious concern has been expressed by members on this 
side of the house that if the commissioner wants to inquire into the running of a department that falls under the 
responsibility of the minister, he or she might not be able to do that without difficulty.   

I will not go over the cases that have appeared in the media and that have already been discussed by other 
members.  However, the statistic referred to by the member for Nedlands, which indicates that over the past 12 
months there have been 30 cases of children abused while in foster care, is quite damning and suggests that the 
abuse of children has reached epidemic proportions.  We as a community must be mindful of this.  I am sure that 
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the minister is mindful of this, because she has been doing her job for a while.  The opposition does not believe 
that the Department for Community Development, over which the minister presides, is carrying out its duties to 
the extent that we in the community expect.  There have been many cases of child abuse and of children falling 
through the safety net.  We must ensure that carers are properly screened and processed.  We know that every 
now and then someone who should not be involved with children will get through the system.  That is human 
nature.  However, 30 cases in 12 months is a damning statistic for the department.   

We on this side of the house support the bill.  However, we hope that changes will be made to the bill before it 
completes its passage in the upper house.  Further, we hope that the role of the commissioner will be made more 
independent.   

MR C.J. BARNETT (Cottesloe) [12.12 pm]:  I support the comments made by the members for Darling Range 
and Churchlands in particular, and agree with what the member for South Perth has just said.   

It is a tragic coincidence that people in Western Australia have been confronted with yesterday’s dramatic 
headline in The West Australian, “Pervert paid to teach children”, at the same time as this house is concluding its 
debate on the Commissioner for Children and Young People Bill.  The opposition, through the member for 
Darling Range, sought to amend the legislation so that the commissioner had the power to undertake individual 
investigations.  It was made clear that that would not be the regular role of the commissioner.  However, some 
cases are so extreme, or point to a systemic problem within the department or the system the department 
administers, that the children’s commissioner should be able to investigate them.  We have just heard about the 
independence and role of the commissioner.  How would the community react if a similar case to the one 
outlined in yesterday’s The West Australian arose but the commissioner was forced to say, “Sorry; the act 
precludes me from investigating it”?  There would be no public confidence in the role of the commissioner or in 
the minister or the department.  The case to which I refer is a tragic event; indeed, everyone was shocked to read 
about it.  The minister should adjourn this debate.  During the one-week break, she should draft amendments to 
the legislation that give the commissioner the power to investigate such cases at his or her discretion.  If the 
minister tries to tough this out until the bill goes to the upper house, it will be defeated for very good reasons.  
The minister’s responsibility is to protect children.  At the same time as we are concluding debate on this bill, 
this case has come to light.  If I were in the minister’s position, I would not hesitate to adjourn this debate and 
draft amendments to the legislation.  I do not care what advice the minister received from the Department for 
Community Development or what her cabinet colleagues think about the matter.  Ultimately, the responsibility to 
correct the glaring deficiency in the legislation rests with the minister.  If she amends the legislation, she will be 
congratulated by not only members of this house, but also members of the community.  I call on the minister to 
have commonsense and to respect children and the need to protect them.  I call on the minister to ensure that the 
commissioner not only is independent, as the member for South Perth said, but also has the ability to pursue 
specific cases.  This will not be the last of such cases; other situations will inevitably arise.  In doing his or her 
job, the commissioner must have the confidence of the community and he or she must be able to pursue the most 
tragic and extreme situations, because they will almost certainly point to greater problems in the system.  
Yesterday, members of Parliament and the community were confronted with the news that a teenage boy who 
was sent to piano lessons on a weekly basis over a six-month period was, according to the police, sexually 
abused on a weekly basis.  As Hon Barbara Scott commented in the media: how worthless and abused must that 
little boy feel?  He is our responsibility - of all of us in the chamber.  However, the minister is the one person 
who is in a position to adjourn this debate and reinstitute the consideration in detail stage to correct the bill.  I 
call on her to do so.   

MS S.M. McHALE (Kenwick - Minister for Community Development) [12.18 pm]:  I thank members of the 
opposition for their contributions over the past few weeks and, indeed, for their support of the legislation, 
particularly the members for Darling Range and Churchlands, who were the main contributors to the debate.   

This is a major piece of legislation and I am pleased to have introduced it.  During the second reading debate, I 
gave a commitment to reconsider a number of issues.  A number of members raised the issue of penalties.  I 
referred to the Sentencing Act as the act that explains and deals with penalties.  In particular, I referred members 
to sections 9(2) and 42.  As I explained during the debate, the Sentencing Act deals with the question of penalties 
when there are maximum penalties and when the option exists for the sentencing judge to hand down one 
penalty or both penalties.   
We had a good debate during the consideration in detail stage.  I made a commitment to reconsider issues that go 
to the heart of the commissioner’s independence.  The majority of the debate focused on the perception of 
independence.  I as the minister and we as the government desire to deliver an independent commissioner.  
Therefore, during our discussions I committed to reconsidering the reporting requirements to Parliament, the 
reporting requirements of the commissioner and the relationship between the commissioner and the minister.  I 
also committed to reconsidering the member for Churchlands’ suggestion about ministerial reporting to 
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Parliament.  I have committed to working on other areas of concern with members in the upper house in a 
bipartisan way.  It is important to send the legislation to the upper house on the basis that I have made the 
commitment that the government will work with the opposition and the Greens (WA) on the issues of 
independence.  I do not want to prolong the debate.  It is important that this bill reach the upper house to allow 
discussions to occur in the next couple of weeks.   
Mr C.J. Barnett:  What about individual investigations? 

Ms S.M. McHALE:  That is one of the areas I will work towards.  
Mr C.J. Barnett:  You don’t work towards it; you fix it.  
Ms S.M. McHALE:  I listened in silence to the member for Cottesloe, and I have taken on board his comments 
and have made a commitment to reconsider those elements of the legislation.  Whether the commissioner 
investigates individual complaints or provides advocacy is a matter that will be discussed further in the upper 
house.  The matters that came to light yesterday were shameful.  As minister, that is not the sort of behaviour I 
expect.  However, it is the example of the sort of case a commissioner will investigate.  He or she will 
investigate the systemic issues that arise from a case like that.  
I thank the staff who have been involved in drafting the legislation - John Lightowlers, Jill Toohey, Tara Gupta - 
the children and organisations who contributed to the model, and the members of this house who support this 
legislation.  
Question put and passed. 

Bill read a third time and transmitted to the Council.  
 


